“iate of Califernia Beard of Equalizatian

Memorandum

- Ks. Cindy Rambo Cate July 13, 1989

Fram .  £en HcManigal

Subjeet , Bequest for Hearing by -'e& Land Partnership, Ccntra
Costa County, Appeal No. - Welfare Exemotian
Claimant - 's Land Partnership htas claimed examption for
tre 1987-BB and 1968-8% fiscal vears for the Parknerahip's
lapd, 2APFH and APN  im '
Contra Cestsa Counky, and it has reguestec a hearing before the
Board with respect teo staff findings that Lhe land is

ineligible for the exemption because:
Mo artieles of incorpcraticon sebmitteod.

No income "kax cxemprion letler upder Eevenue agnd
“aXation Code sectien 2370Ld or Interrnal Hevenue Coie
section 501{ch(3},

Froperty not ceed execliusively  for religious  cor

charitable purposes within the meaning of EB=venus and
Taxabkion Code section 214,

Property owned by a partnership is not eligikle far
cxcemption.

In brief, as partnerships are not designated entities cliginle
for the welfare exemption and as Lhev rcannot and do pot meel
all of the orgerizational requirements thercofar, pEr-nerships
and their properties arc not eligible for the exemption.

8y Partnership Agreement dated ARugust 21, 1987, the
Redevelopment Agency [fgeonoy] and tho
Corperation of Oakland, z California Corporation {Coarporation),
entered into 2 dgeneral partnership under the laws of the Skate
of California, known as Land FPartnership, for Ehe
purpose of ownhing real propertyY. The Agency contributed land,
which it was to and did aequire, and the Corporation
contributed adjacent land, which it owned, to the Partnership,
which was then to and did lease the above-mentioned parcels Lo
the Corporatieon for the development and econstruction of a
community facility for the Chureh of

and for parking therefor. '
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The Partrershin Aqreement wntaled, among otner things, that:

"lL.a7 Promptly after the executicn [of]
this Agreement, the Partners . . . &hall
cause to be prepared, filed, =nd published a
certificate of doing buginess . under a
fictitious name and such stateéements of
partnerzhip as may be reguized Lln order to
comply with 211 applicable laws..

"0l The hocncy and Ehe Wellare
Corporation shall have the following
percentage intersesks in the Parlnership:

Egency L04%
Welfarc Corporabtion SOy
1ul%

"3.0l The princigal LLusiness of the

Partnerzhip =hkall concern  ownership  and
management o tke Property, including . . .
management of the seventy=-five (73} vear
Lezse of Ensa Corrmunity Facilily Parcel to
the Welfare Corporation for the construction
and operation of the communily facilicy.
The hgenecy and the Welfare Corporation shall
have Jjoint rcontrol owver the Partnetsiip
husinesg &Xcept . . - .

"3.03 During the terms of fthe Leases, theo
Partners shell doismcly mapade the Propoerty,

*4.01la}l The profits, Jains and loszes of
the Partnership shall be appartioned
according to tha Tercentaage Tntercsts
described in sectien 2.01 above.

4. 02 It iz nobk  antigcipated that the
Partnership businces will generate income ik
eNCags of the amount needed ©o cover
Bartnership expenses, Should excess income
be generated by the Partnership business, a
reasonable portion as agreeéd upon by the
Partners ghall . be retained by the
Partnership a4 & TCESgIVE. Apy additional
incoms shall be distributed to the Partnere
annually; provided, . . .
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"Distributions ehall be allocated
hetween tke Partners aceording tao the
Percentage Interest of each Partner as
described in Serctieon 2Z.01 above, except

"3.04 A Partner may voluntarily withdraw
frem the Tartnership without assigning its
interest. toc a *hird party only with the
prior wrikten consent of the other Partner.
Upon kthe witbhdrawal of 2 fartner f£rom the
Dartnership pursuant to this Section %.04,
the Partnership shall be terminated and the
withdrawing Partner ghall transfer ito
inkterest in the Partnership ta the remaining
Partner. The withdrawing FPariner shall net
receive any monetary compensation or
reimbursement far the tramafer of it
interest ir the Partnership ko the other
Fartner.

"6.01 Liguidatien ana winding up of the
affairs of the Fartnersnip shkall ocepr as
follows:

"{a) Management. Upon Lermination of
bthe Partnership, 1ts business skall eantinue
for the sole purpose of winding wup Its
aflairs. Toe rights and obhligations of <he
Partners with respect Lo managemenb asn sot
f{ertk in this  Agreement  5hall cansinue
doring the periaed of such liguidation.

"({b) Profits and Losses, Profits and
losses of the Fartnership during ligoidation

chall he deterrined and allaocated in
acecordarce  with the provisiorns of  this
Acreement.

"{c) Distributiaon of Azzets, 1l

agseks of the DPartnership, excluding the
FProperty, =shall be applied or distributed in
the following order of priorities:

(i) For payment of any dekts of
the Partnership;
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"{ii} For payment of advances cf
gach Partner Lo the Parbtnership . . . .

"{iii) For ceburn of  the cash
contributions made by Lhe Partpners; and

"{iv] 7Profits, if LENY ir
accordance with the provisions hornof.

"(&} Cistribution of Froperty. The
treatment of the Property shall bo as
follows:

"lid The Fartnership shall
attempk Lo have Lbie ProperkEy

resubdivided inte the two parcels thal
were contributed to the Partnership oy
the Partners, in whick evenl ezech
parcel shall pe distributed to Ehs
Parkner that contelbuted it 1o Ehe
Parencr=kip, .

"(ii) Ir the evank Lhe
Partpership is nok sveccssful ‘n heving
the Froperty resubdivided &o provided

ir | ! above, the Welfare Corporstion
shall Ekave the ontion =0 purchasce the
ity Right-of-Wav . . . .

"(iii) Ion the event: the Welfare
Corporation does not BXerclsc ~ke
oplicn within the time praovided o (i)
eabhove, the Agercy shall nave fhe option
to purchasc the Bropecty at
fair market value. . . .

"{iv) 1In tke event tke Agoncy
does not exercise the option within the
time provided in  {iii} aRnowve, tho
Partnership shall s5ell the Land to =
third party, ln which event the =alcs
proceeds sghall be distributed o the
FPartners in the same proportion as the
ratic of the walues of the initial
conkributicns . . . . :

*10.08 Thiz Agreement s5hall be construesd
in accordance with and be governed by the
proviginng aof the laws of the State af
Californja."

13z9




2indy Rambao - 5= July 13, 198G

Under the laws of California, Corporations CTeée sections 13001
through 15045, partnerships are for-profit crganizetions, Tn
hrief, a partnership is an association ©of two Or MOre pPersons
to carry on as co-owners a business for profit (sec. 1500€). A
statement of partoership, in the name of the partnershir,
signed, ackpnowledged and verified by twe ot mere of the
partners may be recorded in the office of Lhe county recorder
of any county l(see. 15010.5). The proparty righis of & pariner
are his rights in specific partnership property, his interest
in the wpartnership, and his rigaobt to participate in the
management (sew. 130243, and his interest in the partnership is
nie share of the profits apé surplus (sec. 120263, And, after
dissclution, subject to any aereement teo the contrary, Lhs
ltabilities ©f the partnership rank in crder of paymenbk, &g
foellows:

1. Those owinc to creditors other than partnors,

2. Thoge owing to partners other than for =2amital and
orofits,
3. Those owing to partners in cespeck of capital,
4, Those owing EbEo partners in rospect of prefiks., (8o,
150401
Conversely, the welfare exemption ite for non-profit
orosnizations. Artiemle HIII, sectior 4(b) o2f Lhe California
Corgtitution oporovides that progerty  wasd  exclusively  fLor

ralizgisng or charitable purpeses and owrod by corporations ar
other entitiez that are organized and opcrating for theouse
purposes, thet are nenprefic, and no part of whosze net ecarnings
inure kg Ehe benefit of ary private shkareholder or individual

may be exempt from property taxation. Revenue and Taxatlon
Code section 214 thue preovides that property so used and owned
and operated by comnunity chests, Zfuonds, foundations ar

corporations orgarized and operated for qualifying purpones can
be exempt, buk:

An organization mustk bra organized and crerated £or
gualifying purposes, ard it cannct be organized or opesrated for
profit (section 214(ali{ll);

Mo patrb of its net earnings can inure to the benefit of any
private shareholder or individeal {secticn 214(a}{2}};

Its property must be used for the actual operation of the
religious, hospital, scientifis, or charitable aectivity, and
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mus= rob cXceed an emount of property reasonably necessary bo
the accomplishment of the exempt purposels) (section 21&(aildl):

It property mest not be used so0 as to beanelict anyone
through the distribution of profits, payment uf excessive
charges or compensations, ©r the more advantageous puruvit of
Ler or his business or profession (section Z14{al(d)::

Tte properkty must nect bhe usec for Jratercal, lodge, or -
sooial elub purposss {section 214{(z1{5%): and

1ts property musk be irrevocably dedicated to religicus ot
eharitable purposes, and upon the organization's licuidatien,
digsolution or abandonment, its property would have to "inure to
the benefit of a fund, foundation, or corporation ercanized ard

ocperated for an exemphk purpose or parpocseas lsectlion
214(a)(€)). . Property is deemed irrevocahly dedicated o
gualifying purpeoses only if a statement ol lrrevocable

dedication to only religiousg, hospitael, grientific ar
charitahle purposes ig found im the articles of incorporation
of a corporation {sectlon 214.01).

Further 1in this regard, section 214.5 provides £hat with
certain oxcepkions, the welfare exemntion shall noe- he granbed
to any eorganization which is rot guslified =25 an exespt
organization under section 227014 of the Rzvenue and Taexation
tode or section 501{c){3} of the Inlernal ZReverile ITode, Al
organization 5hall not be deemed to be guslified oz an exempt
organizatlon unless the nmrganization files with EChe assesscr
duplicate eoples of a valid, unrevoked lotter or ruling Irom
either the Franechlse Tax Board wr the Intern2l Eevenue Eecvice,
whiech states that the organizatien geeiifiles as an  oxcEpt
orcanization under the appropriate provisions of the Bank and
Corporation Tax Law or the Internal Revenue Code.

The problem in this instance is that partnershlps censrally,
aad Land Partnership specifically, arc  net
nen-profit community chasts funde, foundatiosnsg or
corporations, are noet organized for religicus or charitable
nurposes, and do not and cannot meet other of Lhe requirensnts
for the exempkion:

1. They are organized and, presumably, operaked for
profit (Corp. Cnde sec. 15006 and sec. 4.01 of Partnership
agreement), Cf. section 214(1).

S 3. Het Earﬁings inure to the benefit of partners (Secs.
4.01 and 4,02 of Partnership Agreement). £f. secktion
214{2).
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3. Their properties arc not irrovocably dedirated  to
religious or charitable nurposes. Cf. sections 214(8) zand
214,01,

4, They do not kave tax letters to the effeck that Ethey
are exempt from Federal and State income taxes, or either
of them. £f. section 214.8,

ITn itz Request for Hearing, the Farthnerskip sitates on page 2
that botk *+he ‘Bgency and the Corporation are eXempt from
federal and state ipcome tax and otherwise gualify to hold
property under the welfiare exemption.* But, as indicated
above, 1t is the Partnership kthat owns the parcels, nobl Lhe
Bgency ond the Corporation, and the Partnership acknowlecges
same of page 7, lines 10 and 11 of the Request for Hearing:

""he propecty was contributed ko the
‘Fartnership im part by the Welfare
Cocrporation and in pact by the Agenecy.”

And it is the Partnerstip as owner of the parcels which must
mees a2ll the requirements for the exemption in crder for Lhe
parcels bo be exempt. Such 15 consistent wikth the longbims,
past practices nf seaff, the Board, and the courts wheresnder
they have looked to entities rather than to individual rmembers
or  compenents thercof in making determinaticns concerning bkhe
ownership and aoperating reguirements of section 214, And in
any event, were the staff or Board ko view the Agency anc the
Corporation rather than the Partnership as the owner of LEhe
parcels in this inzslance, the reguirements of sectione 261 and
280 of khne Revenue and Taxation Ceode woulc preclode exenpbion
of the parecels, which are recorded In the name af the
Fartnaership:

"261{a} Except as octherwise provided in
subdivigions {2} and {(g), as a preregulsite
ko the .allowapnce of =ither the wveokerarns' or
welfare eXanprion wikbh respect to kaxes on
real propercy, the interest of the claimant
in the properzy must ke of record on the
lien date in the cffice of the recorder of

* while the Corporation would gqualify thereunder, the
agency, being a governmental agency, would not, but property it
owned would be exempt under Article XITI, seckion 3(b) of the
Talifarnia Constituticn.
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the cournty in which the property is
located, Failure of the claimant Eo
establisb the fact of such recordation co
the assessor constitutes a waiver wof <=he
exXxemption.

"L If any person, claiming any
exemption named in this article, fails ro
follow the reguired procedure, Ehe exenption
ig weived by the person.”

The Partpership then states on page 3 of the Reguesk far
Hezaring that denying the exemption to the Partnerzhip zerves no
substantive porpose since the Corporation could bave retaped
its own parcel and leased the Agency's parcel and bHeen abie to

qualify the parcels for the exemption., While suchk way be truc,
that is pot how the Agency and the Corporation chose to procood
in this instance; and it is what the actual situatian is, not
what it migkt have been, that mast be addressed, ks to the
ratter of twc property tax-exempt entities cowbining ocwrnorship
and/or uze of property and resulting in the proporty not being
eligible for any =exemption, oenerally, such s a matter for Lhe
Legizlature, For exemption, prier ke the 1977 addition of
Revenpue and Taxation Code section 214.6, which allowad certain
crempt governmental enticies Lo use properties of quelifwving,
welfare—ex=ppt organizations and still receive cthe welfare
exemption, property owned by welfare-exempt organizabions and
used by governméent entities was not exempht. Arnd, prior te¢ the
~285 additien of Rewenue and Taxation Code section fl4(el,
which allowed certain colleges to own praopsrties used by sther
urganizations for qualifying religieus, hespital, scientific,
or charitable purposes and activities and s5kill reccive Lhe
welfare exemption, propetty owned by a college anc uased by
welfare-exempt  organizatiors for gualifying nurposes and
activitiecs was not exempt.

Az for other statements wade hy the Parknership:-

{1} 2q., 4. "See also Christ the Good
Shepard [sic] Lubkheran Church w. Hatkiezen
11948) 81 Cal.app.3d at” 355, 338 holding
that property retained its exemption when
leased by one tax-exempt cwner to apother.”

Az hereinafter i1ndicated, the court held that in order to

gqualify fer Lhe welfare exemphkion property must be both owned
and operated by welfare organizations;, which iz not Lhe case
here.
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A2] Pg. 4. "Likewise, the Partnership
falls withir the general parameters of the
rule Lhat property held hy an agent or
trustee will bhe assessed as 1if held by Lhe
real owner. If property is exempt in the
hands of the principal, it remains exempt in
the hznds of the agent,”®

Tnaere 1§ nothing in the Parknership Agreement, Generai Leaso,

or okner documents <eclaring or implying any principal or agent

relationstip bstween the Agency and the Corpeoratiecn. To tha

contrary, the Partnership Agreemént specifically defines and

limiks khe authority of each partner in seckions 3.05 and 5.0L1,
{37 Pg. &. “There has been no suggesticon that the
Partnership is organized for profit.”

To the contrary, as incicated above, partnerships are, by
definition organized for profit {Corp. Code, sec. 15446].

{4) Pg, 8. "Nothing in the California Code
of Requlations or elsewhere imposes  any
further reguirement Zor aranting the welfare
exemplion which is not met here,”

£z indicated akove, section 214.8 reguires an  incore  Lax
exemption letter, which the Partnership does not have.

(5} Pc. B, "The assesgors' Handbook (&l
767, Welfare Exemption {1285])] classifies
-he PBeverus and Tarxation ©Code provisions

concerning low-income Lousing partnershins
not as authorizing a&n otherwise inelinible
form of nwnershin, bt as extending

exemption ko a specific use of propecty.
Assessors' Eandbeook AR 267, szupra, p. 40.°

Meither page 40 nor any other page of the Handbook addresses
low=-income housing pattnerships because scction 214(g}, which
refers, among other things, to rental housing owned by limitec
partnerships, not general partnerships, was added in 15§57
whereas the Handbook was adopked 1n 1985, Ewo years earlier.

s has been noted in previous welfare exemption makters, the
exempticn iz both an "ownership” and a “use™ eXemption, that
- ig, for property ko be granted the welfare exemption, an
organization which meete all the requirements for exemption
must own the property and the property must be used for
gualifying purposes. If apnother organization alsa uses the
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nronerty, bobh it anc the owner must mect all the requiremernts
for exemption ang the proporty must be wusced by beoth Ifor
gualifying purposes. In this latker regard, page 7 cf
Asmessor's Handbook BH 287, WelFare Exemphion, provides im
pertinenk park:

+ + « iF Lhe owner of the rezl property is
not an e¥empt organiration, bthe ocperator may
skill receive the es¥emphtinn as to personal
property and Iimprovemsnkts it owng i 1L
meeks the requirements ef  Zeoction 214,
Property leased from an owner which Ji=s not
an exempk ocraganizations (z pnt exempk under
the welfare exemption, . . ,"

The ownsr-goperatar requirement has besen considored by the Court
of apoesl in Chrisk the Good Shepherd Zuatherern Church v,
Mathiesen, 51 al.App.3d 3956, Consistent with the above, kthe
court held, amondg other thindgs, that an owWwner of prooerty may
gualify for the exemption notwithstanding the fact that its
property is leased bto and operated by another organizatiocn, but
that the property must be both owned and cperaled by welfare
crganizations in craer to gqualify thersfo:.

Thus, while Gthe Partrnership 1s not a cualifying, exombt
arganization, property owned by the Corporaticn, I1ncluding
impravements and personal property, can receive the exemption
if all the reauirements for the exenption as to thabt properby
and the Corosoratich are met,

Finally, according to the ganeral lzase hetween the Partnersship
and the Corporation for Lhe parcels:

"2.6{a) Bubject to Sectior 2.6(cl, as part
nf the rconsideration for tkis Lease, [Lessee
£#hall pay during bthe entire Lease Term, at
iks pwn rost and expense, 25 the same become
due ang payahle and belfore any fine,
penalty, interest, aor olblher charge may be
added theretn f£for the nonpaymenlk therect,
all real estate taxes; . « .7

Thus, as section Z.6(a) indicates, the Partnership, the Agency,
the Corporaticn, andfor their attorneys were aware of sectien
214, the requirements thereof, and the
possibility/probability/certainty that the Partnership would
nok meet all the requirements thereonf: and their provision for-
khis event consisked of the insertion of section 2.6{a} in the
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Sease to provide that the lessee Corporation would, as parb of
the ronstderation for the lease, pay all promerty takes for the
propercy.

Flease presgent the Fartnership's EReguest for Hdearing, copy
attached, Lo the EBoard in an uvpcoeming Welfare Exempricn Claim
Matbters  Agenda, s it  is the staff's opositicn  that
parktnerships do not mest the reguirements for the exenpbiorn and
that the Parktnership and its preoperties are not eligible for
the exempbtier for the reasons hereinabove set forth, stafl 15
of the opinion that the Request for Hearing sheould be derica,

7
gﬁfﬁiif:ak
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