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Memorandum 

~~- Mr. Date: August 5, 1996 

From 

Subject ?!:'oner Assessment of Mining Prooerty Relative to .a\.ccuisi tion of 
P9rmits To Extract Proved Reserves. 

This is in response t:o your requ2s-: f·:Jr an c;i.!1.ion regarding 
the obligations of the assessor under ?roperty ~ax ~ule 469 in 
appraising mining properties when t~e operacor has not secured 
all of t~e necessary federal, state and local permits. 

Ycur conc2rn arises from discussion '..-Ji th indt:.st.:-y at the 
meeting on April 19, 1996, regarding revisions to the Mining 
Handbook P.....°"l 560, in which certain si t-:...:.ations were described 
indicating that one or more assessors have assessed 
"unpermitted" proved reserves prior to production, as if 
production had commenced. 

Specifically, you question whether unpe!":ni~t.ed 9rov1;d reserves, 
which cannot be produced/extracted du~ to the absence cf 
permits, are assessable. T~e answer to this questicn, based on 
the provisicns in Rule 469 as her:ina=ter disc~ssed, i3 no, 
unless actual production of the proved reserves has commenced. 

Rule 469 - Two Events But Not Incl~dina Accuisition of Permits, 
Tricrcrer Assessment of Proved Reserves. 

As you are aware, assessors are :-equired to :follow t:ie 
procedures and methodology adopted by the Board in Rule 469 for 
the valuation of all mines, minerals and quar~ies (and all 
rights and privileges pertaining thereto), which might at any 
point in time exist in land. (Revenue and Taxatio~ Code Sectiqn 
104 (b).) Per subdi·..risions (a) and (b) (2) of Rule 469, it is 
the right to explore, the right to develop, and/or the right to 
produce minerals that is being valued and assessed, not the 
physical quantity of resources existing on the valuation date. 
On any given date, some, none or all of these rights may have 
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ascertainable value and are assessable separate]_y or 
collectively. (Rule 469(b) (1) .) #~ 

The specialized appraisal techniques for the assessment of 
~ining properties per Rule 469 identify two events as the dates 
for establishing the base year value of mineral rights: (1) the 
date when such rights undergo a change in ownership1 and (2) 
the date when the production of proved mineral reserves 
commences. The acquisi ticn •:if any permits ~ecessary to extract 
minerals is, not such an event. While the acquisition of the 
necessary permits ~ay have impact on the va:~e· of the proved 
reserves (when either of these two events ac=u=), i~ is net, in 
and of itself, an ~vent ~riggering change~~ ownership or the 
cc.mm~pcement production of the proved rese.r,:,-e:s. L.i.ke:wi.se, the 
.:ailure to acquire permits does not preven-: a c.han.ge in 
ownership and does not automatically prec~~de production. 

With regard to any mid-de·-.relopment or pre-p::-oducticn sales of 
mineral prcperties which have unpermitted proved reserves, t~e 
language in subdi 1.rision (b) (4} provides tha-c the assessor shall 
establish :1 new base year italue whenever a change in owne.:-ship 
in the right to explore, develop er produce has occur::-ed. The 
assessor is further diracted to apply any appropriate val~ation 
method in appraising the property so transferred. 

Reasons Commencament cf Production is Event =or Establishing 
Base Yaar Value under Rule 469. 

The theory ~nderlying Rule 469 (also consis~ent with the theory 
cf Rule -168) is that the date of commencement of production of 
t~1.-e "?rO"'Ted reserves" is t:ie date established for making t:ie 
base year value as.;;essment for those. reser7es. Whether per::i.i ts 
authorizing such production are issued to the operat-::,r, may 
influence the value of the reserves. Ho~ever, issuance is not 
the point ident~fied for establishing the base year va:Je. 
Subdivision (fl of Rule 469 expressly states: 

"The value of the_right to _?rodu::2 :::ni~erals 
shall be established as of the da~e that 
the production of minerals cornrnenc~s and 
the value shall be placed on the roll as 
provided by law. When the value of the 
::-.i.ght to produce minerals is enrclled, the 
roll value of the exploration or 
development rights for the same =eserves 
shall be reduced to zero." 
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The problem of acquiring permits for the explor~tion, 
development and production of minerals was previously 
considered by all parties interested in and contributing to the 
drafting of Rule 469. The fact that actual production of 
proved reserves generally cannot com.'nence until all permits are 
obtained from the responsible regulatory agencies was one of 
the many reasons assessors were initially opposed to 
identifying the commencement of production as the event for 
making a final determination of the base year value of proved 
reserves. Inherent in the permitting process is a "waiting 
period." 

The "co:rn..'!tencement of production·' crigger was -v·igorcusly debated 
at n1.:rr~erous ccmr,it::ee meetings, p-:.:clic h~a.::-.:.::;s .3.nc Board 
meetings from 1988 through 1990. ~ssesscrs generally contended 
that they should not be requi!:'ed to wal-:.until producticn 
C8m.'!tences as the point in time (other than change in ownership) 
when ~he illineral rights are assessable, because the illarketplace 
attributes substantial value to proved rese!"i:.res long before 
this point, which value increases onc2 perillits are obtained. 
Thus, withholding valuation until produc~icn ccmmences (while 
per::i.i~s are sought) results in the illegal ~e~porary exeillption 
of t:12 :;:,roperty. (See Delaney Memorandum, September 15, 1989, 
p.5, copy enclosed.) For this reason, the regulation drafted 
by the assessors incorporated an approach which treated the 
valuation of proved reserves in the same manner as the 
valuation of continuing new construction. This approach was 
the only one which assessors believed wculd .3.ddress the 
problems created cy mid-development sales of mini~g p=operties, 
(for e:-<:ample, before-production sale of prope.r-ty with 
ar.pe~itted proved =eserves). 

In the 3oard's view, this contiriuing "new construction" 
approach to the valuation of mineral interests had been 
rejected in Lynch v. State Board of Equalization, (1985) 164 
Cal.App.3d 94 (and was later again rejected in Phillips v. Lake 
County, (1993) 15 Cal.App.4th 180), and was therefore 
inappropriate for incorporating into the rule. (See ~Initial 
Statement of ~easons," copy attached.) ?ur~her, the 3oard 
recognized that because. of the application of Proposition 13 to 
mineral properties, some definite point in time had ta be 
chosen for the establishment of the original base year value of 
the mineral rights. The approach finally adopted by the Board 
followed a middle ;round. The Board recognized that while 
"proved reserves" can be discovered at any time, valuation of 
mining reserves upon initial discovery is highly speculative in 
situations where t~ere is an extensive time delay between 
discovery and production and where there are uncertainties 
regarding per~itting and related development processes. Due to 

(···· 
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these uncertainties, throuah Rule 469 the Board.established a 
procedure where proved res~rves are first assess~d (and a base 
year ,ra.iue established) at the time when most of the 
speculation and uncertainties have been eliminated. For 
properties where production has not commenced, that time is 
when production commences. For producing properties, the value 
cf new ?rYved reserves can be ascertained reliably, so such new 
r2serves are assessed on the first lien date following 
discovery. 

Proper Assessment During Three Phases cf M.::..a19r3l P?:"ooerties . 

.~s a direct. cor1sequence · of the middle groun::. approac.:1, P'"ule 4 69 
treats each right en mining properties - the right to explore, 
the riqht to develop, and the right to produce - as a separate 
taxable ?roperty ~nterest. This art~t~cial "phasing" 
accommodates the timing problem dur~ng t~e 2xploration and 
development (including per:nitting) 'Jf tl"li.s unique property for 
valuati:~ purposes. The Board concluded that while there may 

 
be a rather ~cng continuu.~ ever a se=~es of events in time 
during which it might be possible to stat,: that "proved 
:-eserres ✓J' wer--= identified, all things co!"lsidered, the optimum 
point for that assessment was the time when production 
commenced. I:::1 the "Initial Statement of Reasons," page 6, 
i~ was expressly stated with respect to the Board's adoption of 
t~e ~~:nrr.encement of production ~ethodology ~n subdivision (e): 

":Jz:der ~he thecry of cllis rule and in conformity 
with -:.h.e theory of Ru_;_e .;; 68, t:ie :narket italu_e of 
mineral rights associated with producing mineral 
prcperties, i.e., ~he =ight to produce: is 
decc=rnined by -reference to the estimated quantity 
of pr~ved reserves which are prcducible during the 
per::.cd ·:::ie .:?:'ight is exercisacle. This subdivision 
is necessary to make clear when a base year value 
for the mineral rights in a newly develcped 
prcduci~g mineral prcperty is to be established, 
i.e.,. when production commences, and to make clear 
that increases in the quantity of proved reserves 
constitute additions to the measure of the mineral 
r::.ght .J.nd reductions in the quantity -Jf proved 
reserves constitute reductions in the ~easure of 
the miner~l right which are properly recognizable 
by the assessor under the provisions of 
Prsposition :2.3." (See Eisenlauer Hemor2.ndum, June 
14, 1989, "Initial Statement of Reasons," p.6, 
copy enclc3ed.) 
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Inherent in this approach was the recognition toat acquiring 
permits is part of the first and second "phases;• the right to 
explore and the right to develop. Thus, subdivision (d) (1) 
allows the assessor to consider permit costs as part of the 
value of new construction. However, permit costs related to 
the development of the mineral rights are not allowed. 

Since permits merely represent a right or privilege to perform 
an act, and are presumed to be the prerequisite to the 
performance of the act, they were not deemed assessable. The 
date of completion of new ccnstruction resulting from actual 
physical construction on ar.y sit~ ~ust be determined by 
reference to Rule 463.5. The base year value trigger focuses 
not on the acquisition of permits to perfor~ an act, but on the 
existence- of the act, (e.g., the completion of construc~ion or 
the commencement of mineral production). Consequently, if 
permits are not obtained but the completion of new construction 
o:::curs, or a mineral operation commences production even tho"J.gh 
lacking the required permits, the assessor is required to value 
the structure or the proved reserves as of that date, (i.e. the 
3..i:Jsence of pe.r:nits d:ies net preclude establishment of the base 
year value in such cases). Alternatively, if the permit3 are 
secured but completion of new construction never occurs, or 
production of proved reserves never begins, the assessor is 
prohibited from establishing a base year value en the new 
construction or from establishing the base year value of 
mineral rights associated with producing mineral properties 
(i.e., the ac~uisiticn of permits does not require 
establishment of the base year value). 

Permits During the ~xoloration and Development Phases. 

Subdivision (d) (1) ~akes it clear that the base year value for 
the right to explore cannot properly include value from future 
production or from costs of permits attributable to (future) 
production of the property. The per~it costs for new 
construction are treated differently than the permit costs for 
operations, taking are samples, etc. The assessor is expressly 
instructed, as follows: 

"The right to explore for mineral is taxable to 
the extent it has value separate from the rights 
to develop and produce any discovered minerals. 
The right to explore shall be valued by any 
appropriate method or methods as prescribed in 
Section 3 of T~tle 18 of this code taking into 
consideration appropriate risks; however, in no 
event shall the right be considered to be under 
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construction. While the construction of • 
structures or the physical alterations to iand, 
e.g., ac=ess roads, fencing, drainage or water 
systems, land clearing, etc., during exploration 
constitutes assessable new construction (subject 
to the provisions of Section 463 of Title 18 of 
this code), it does not add to or diminish the 
value of t~e right to explore. Costs associated 
with obtaining government aoproval related to new 
constr~c~icn should be considered when valuing new 
construc~ion. Costs of obtaining gover:-1.mental 
aopro,tal ':o aoe=ate, taking ore samples, assaying 
for mine=al content or ces:ina orocessi~g ~e~hods, 
shall not ~e considered for purposes of 7aluing 
the righc to explore. These latter elements of 
costs ~ay appear in the value of the mineral 
rights when production starts." 

Thus, a ~ineral 9roper~y asses3ee who const=ucts a building 
during th~ exploration phase with a pe=mit cost of $10,000, 
should expec~ that the $10,000 will be inclu~ed i~ the 
assessor's jase year value of the building. On the ether hand, 
~he costs of ~b:ai~ing permit3 to opera~e, to take ore samples, 
to assay, er co test processing methods shall not be considered 
by the ass~ssor in valuing the property during the exploration 
phase, with ~he result that the assessor cannot add the · 
$100., 000 c8.st sf an Er..vi:::-or..mental Impact Report to the value of 
~he p=ope=ty ~::=ing the exploration phase. Some cf these 
costs, h~weve=, may indirectly appear in the value of the 
mir:e.:-al right.s when pro.duct ion starts, (:~er s•.rbdi~,:.sicn ( d) ( 1) ) 
to ~he exten~ tnat they have contributed to the value of the 
quantity of proved reserves :hat can reasonably be expected to 
be produced. 

Per.nits Durir.cr ~he Production Phase. 

Once product~cn of the proved reserves has commenced ir.itiating 
the third "yhase" or r.iqht tc produce, the assessor is required 
to estabi:sh ~he base year value of minera: rights asscciated 
with mineral producing property by "the valuation of the proved 
reserv~s ... =as~d on present and reasonably projected economic 
conditions ... normally considered by knowledgeable and informed 

. people engagee in operating, buying, or selling such properties 
er t:he :narketi.::a of oroduction therefrom." (Subdivision 
(e) (1).) There is no prerequisite that the necessary permits 
auchorizing production have been secured. Rather, the 
requirement is to establish the base year value "as of the date 
production of proved reserves commences." Howeve!:', the!:'e must 
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be a reasonable certainty that the permits can ~e obtained. If 
such reasonable certainty does not exist, then ffie new 9re 
should not be classified "proved reserves" as defined by 
subdivision (c) (2). 

Therefore, two questions arise with regard to permits during 
t~e production phase: 1) would the withdrawal or cancellation 
of an existing permit, causing a halt in the production, 
necessitate a reduction in the base year value of the proved 
reserves so affected, and 2) would the discoverv and/or 
addition of new unpermitted proved reserves :-.ecessitate 3.n 
i~crease in the value of the current proved reserves. 3ased on 
the instructions concerning valuation during production in 
subdivision (e) ), the answer to each ques~ion ~s a 0,1alified 
"yes". 

In response to the first question, subdivision (e) requires the 
assessor to make a reduction in value whenever "reductions in 
recoverable amounts of minerals occurs," as follows: 

"Reductions in recoverable amounts of minerals 

 
caused bv oroduction or bv changed ohvsical, 
technological or economic conditions or a chanqe 
in the exnectation of future oroduction 
caoabilities constitute reductions in the measure 
of the mineral rights and shall correspondingly 
reduce value on the subsequent lien date." 

Therefore, where the withdrawal or cancellation of a permi~, 
and/or the issuance of a judicial writ, or the-adoption of a 
local referendum which invalidate a permit and forces an 
operator to cease or severely reduce the production of the 
proved reserves, the rule would require the assessor to allcw a 
corresponding reduction in value. on the subsequent ~ien date 
(based on supporting data regarding the expectations of future 
production). While it should be assumed that an operator works 
within the confines of the law, the operator continued mineral 
production with no decline in production capability, the 
assessor would make no reduction in value. Certainly, the lack 
of a per.nit or an order to cease and desist an illegal activity 
reduced the reasonable certainty cf recovery. 

In answer to the second question, where increases in proved 
reserves occur as the result of additions to the mineral right, 
the assessor is required to add the value of new proved 
reserves or increases in proved reserves whether or not they 
are permitted, based on the following language in subdivision 
( e) : 
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"Increases in proved reserves that occur fgllowing 
commencement of production and that are cau~ed by 
claimed physical, technological or economic 
conditions constitute additions to the mineral 
rights which have not been assessed and which 
shall be assessed·on the regular roll as of the 
lien date following the.date they become proved 
reserves. The increased quantity of proved 
reserves shall be used to establish the value of 
the addition to the property interest which value 
shall be added to the adjusted base-year value of 
the reserves remai~ing from prior years as the 
separate base-year value of the addition." 

Thus, new additions to proved reserves must: be treatad as 
"additions to the mineral rights which have not been assessed," 
regardl~ss of whether pernits for their ext=action have been 
obtained. This does not apply to additior:s ·.-1hich have already 
been included in the "proved reserves currently assessed" 
(already included in the base year ~,alue) . Hew per:nits or 
ai~endments/supplements to existing permits may be required 
before any production of the additional proved reserves can 
begin. The foregoing provisicn seems to authorize assessment, 
regardless of permits, on the lien date following the date when 
the "additions to the mi:ieral rightsu become "proved reserves," 
rather than on the lien date following the commencement of 
production of the added reserves. The test, however, is 
reasonable ~ertainty of =ec8very. If the assessor determines 
that a reasonably prudent operator would attempt to acquire the 
per::i.its and that the gene=al practice of the regulatory 
agencies is to issue such pennits, then the assessor may 
esti~ate the additional proved reserves as if the permits had 
been acquired. On the other hand, if it appears that the 
regulatory agencies are unlikely to issue the necessary permits 
or that the operator will not seek the permits due to other 
restrictions on the property, etc., the assessor may not assess 
the reserves for which there is no reasonable certainty of 
recovery. 

Because the Rule 469 methodology is based on the co:rrunencement 
of production of the proved reserves and is not specifically 
dependent on the acquisition and/or cancellation of permits, 
assessors have sufficient flexibility to deal with both 
additions and depletions . 

Permits As Land Use Restrictions Under Section 402.1. 
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The statutory provisions in Revenue and Taxatioo Code Sections 
402.1 and 1603 are also applicable where enforce~ble 
restrictions, local government controls, environmental 
restraints, etc., are imposed on a mining property and require 
the issuance of permits. 

With regard to permits issued by governmental authorities, 
Section 402.l(a) provides in pertinent part: 

~(a) In the assessment of land, the assessor shall 
consider the effect upon value of any enforceable 
restrictions to which the use of the land may be 
subjected. Those restrictions shall include, but 
are not limited to all of the following: 

(1) Zoning. 
* * * 

(3) Permit authority of, and permits issued 
by, governmental agencies exercising land use 
powers concurrently with local governments, 
including the California Coastal Commission 
and regional coastal co:m.~issions, .... 

(5) Development controls of a local government in 
accordance with a local protection program certified 
pursuant to Division 20 (commencing with Section 
29000) of the Public Resources Code. 

(6) Environmental constraints applied to the use of 
land pursuant to provisions of statutes. 

(7) Hazardous waste land use rest=iction pursuant to 
Section 25240 of the Health and Safety Code." 

The foregoing language clearly provides that the "assessor 
shall consider" the effect upon value of any enforceable 
restrictions (per the non-inclusive statutory listing) to which 
the use of the property may be subjected. Most types of zoning, 
the necessity to obtain building permits, use (e.g. production) 
permits, etc. all impose obvious constraints on the ~se of 
property which assessors must routinely consider in determining 
value. Thus, where property is zoned "Residential," but 
intended for use as a hardrock mineral operation, a zoning 
change, a conditional use permit, and numerous other permits 
(grading, soil, building, etc.) will generally be required 
before actual mineral use is realized. In applying both 
Section 402.1 and ~ule 469, the assessor's valuation would be 
based on the present residential use of the property on the 
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lien date,· not on the future mineral use pendinq - permit
approval. :,

The more difficult question is whether the assessor, in valuing 
the property during actual production and use, must consider 
either the cancellation of permits or new environmental 
constraints requiring additional permits. The sole California 
case related to this subject, Fi.:-estone Ti!'e & Rubber Co. v. 
County of Monterey (1990) 223 Cal.App.Jct 382, did not apply 
Sections 402.1 and 402.3 in finding that toxic waste cleanup 
costs must be considered in determining the value of the 
property. Rather, the court held per Section 110 that where 
the assessor on the lien date has knowledge of pollution and/or 
envi~or....."nental constraints reduci:1g the ::ai~ market value of 
property, there is a basis ior_ft reduction in that property's 
assessed valuation. Had there been sufficient evidence to 
establish that the assessor knew or should have known as of the 
1980 lien date that the property ~as contam~nated, the county 
would have been required to make an appropriate reduction ~n 
fai= market value based on the CQsts of toxic waste cleanup. 

Based on the foregoing, the assessor should value a producing 
mineral property on the lien date, subject only to t~e 
enforceable restrictions which his office has knowledge of and 
which affect production on the lien date. As previously 

. discussed, the existence of the required permits and/or 
~nforceable restrictions is related to the measure of 
reasonable certainty that the r2serves will be 
recovered/prcduced. 

In short, both Section 402.1 and Ru:e 469 are applicable to 
nu..~erous circu..~stances which result in reductions in the 
production and thereby require the assessor to consider the 
effect upon the. value of the proved reserves. 

KEC:ba 
Attachments 

cc: Mr. >.KTf"' 
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.. tote of Cc;zlifornia Board of Equalization 

Memorandum 

Honorable Paul Carpenter Date :&eptember 15, 1989 
Honorable Conway H. Collis 
Honorable William M. Bennett 
Honorable Ernest J. Dronenburg, Jr. 
Honorable Gray Davis 

ram James J. Delaney 

ubject: Rul.: 469 - Hearing on Proposed Amendments 

Amendments to the subject rule are scheduled for hearing 
on September 27. Because of the difficulty in descri~ing the 
theories expressed in the proposal and the controversy between 
the staff and some assessors, I am providing you with this 
rather lengthly explanation of the reasons for the staff 
recommended c~anges and have included the material submitted 
by the assessors and staff comments on their proposal. 

industry representatives are aiso not pleased with all 
aspects of our proposal, however, it does appear that they 

• find it more acceptable than the assessors do. It is almost 
certain that both the assessors and industry will make presentations. 
during the hearing. 

Mr. Richard Ochsner prepared the staff material and I 
reviewed it. Either or both of us are prepared to discuss 
it ~ith any member or his deputy. 

JJD:fr 

Attachments 

cc: Ms. Cindy Rambo 
Mr. James Todd 
Ms. Nina Ryan 
Mr. Earl Cantos 
Ms. Delpha Hacker Flad 
Mr. John Davies 
Mr. John W. Hagerty . 
Mr . Richard H. Ochsner ~ 
Mr. Verne Walton .;J

Mr. Eric F. Eisenlauer 



RULE 469 

BACKGROUND 

Section l of article XIII of the California Constitution 
provides generally that all property shall be taxed in 
proportion to its full value. Thus, prior to Proposition 13, 
property was assessable annually at its current market value. 
If there was a change in the value of property from year to 
year, the assessor could reflect the full amount of the change 
in the assessed value. Of course, if property had no value 
then, in accordance with section 1, it was not taxable. 

Proposition 13 imposed limits on real property assessed 
values. The limit, known as the base year value, is determined 
by re~~rence to the value of the property on March 1, 1975, or, 
therea£ter, the current market value on the date of~- change in 
ownership. The base year value can also be increas~~ to 
re:lect the market value of additions to the property in the 
form of completed new construction. With the exceptions 
mentioned, the base year value of real property can ~e 
increased only to reflect inflation not to exceed two percent 
per year. Thus, once the base year value for real property is 
established, its market value can increase greatly, ?erhaps 
doubling or tripling as in the case where agricultural property 
is rezoned industrial or commercial, while the assessed value 
oi t~e property will remain unchanged except to reflect 
inflation or declines in value. 

The Proposition 13 base year value limitation created serious 
interpretational problems when applied to mineral properties. 
When valuable minerals in the form of oil, gas, gold, etc., are 
discovered1 is the assessor precluded from assessing the 
mineral right to reflect the value of these newly discovered 
minerals because they existed in the property at the time the 
original base year value was established? If the original base 
year value of land were considered to also reflect the base 
year value of any minerals which might later be discovered, 
then the Proposition 13 base year value concept could vi=tually 
exempt the State's mineral wealth from property taxation. 

While generally county assessors took the position that 
Proposition 13 just didn 1 t apply to minerals and industry 
claimed that new reserves only increased the value of the 
mineral right and did ~ot provide a basis for changing the base 
year value, the Board followed a middle ground. Since a 
mineral interest like all other property is not taxable until 
it has value and since the value of a mineral right is measured 
by the existence of proved reserves {i.e., reserves which are 
economically recoverable) the Board adopted a rule based on the 
tpeory that mineral rights do not become taxable until proved 
ieserves are identified through the

4 

exploration and development 
process and that increases in proved reserves should be treated 
by assessors like new property the value of which is added to 
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,.
the original base year value of the mineral right: The Board's 
Rule 468 Oil and Gas Producing Properties was held a proper 
interpretation of article XIIIA by the .court in Lynch v. SBE, 
164 Cal.App.3d 94. 

In 1987, a different court applied the same approach in finding 
that the gas storage rights in certain larids were properly 
valued and assessed for the first time in 1978, when they were 
discovered, since that was the year in which they attained 
value due to the confluence of certain economic and 
tachnological factors which made the gas storage rights in the 
underground structures valuable. Because the rights were 
undiscovered and, consequently had no value, prior to 1978, 
they were not included in the 1975 valua;ion base year value. 
Tenneco West, Inc. v. Kern County, 194 Cal.• App.3d 596. 

Rule 468 deals only with oil and gas interests and with the 
valuation of producing properties. It does not attempt to deal 
with the valuation of oil and gas interests during the 
exploration and development phase. This apparently has not 
presented a great problem because the exploration and 

•• 
development of oil and gas properties have, typically, not 
spanned long periods. Thus, while Rule 468 has worked well for 
oil and gas properties, it does not address the serious 
problems arising from the valuation of hard rock mineral 
interests which typicai1y take several years to bring into 
production. Nevertheless, the proposed Rule 469 amendments 
attempt to apply the court approved theories of Rule 468 to the 
valuation of hard rock minerals~ 

Since the development of a hard rock mineral resource may span 
a period of five years, or more, from the time of commencement 
of serious exploration until the time production begins, a new 
element, time, which is not of concern in producing oil and gas 
properties is added to the valuation equation. Since the value 
of the mineral right is to be determined by estimating the 
value of the proved reserves, and such reserves come into being 
over time, disputes have arisen as to the appropriate point in 
time that the existence of proved reserves should be 
recognized. If the proved reserves are recognized in the 
first year but production will not commence until the fifth 
year, the value of the estimated income stream from those 
reserves must be discounted for this time delay. Further, as 
indicated in the attached article on mineral reserves 
estimation (exhibit 2), the identification or discovery of 
resources which may constitute possible, probable or proved 
reserves is only one part of a rather circular process which 
involves not only the geologist but also the mining engineer in 

·.de-termining the ultimate proved ore .,body·. Things such as 
mining methods, processing systems, and other operating costs, 



I 

-3-

,, 
.as well as the fluctuating market price of the mineral, all 
play a part in determining the volume of economically 
recoverable reserves. For these and other reasons, the most 
realistic estimation of proved reserves probably cannot be made 
until about the time that production is ready to commence. 
Further, commencement of production is a much more readily 
identifiable event then are other points in ~ime during the 
transitional periods leading from exploration ana· development 
to production. For these reasons, the staff determined that 
while there may be a rather long continuum covering a series of 
points in time at whic~ it might be possible to state that 
proved reserves have been identified, it was concluded that, 
all things considered, the~pptimum point for that determination 
was the time when production-commenced. The staffJs 
discussions with representatives of the mining industry and 
county assessors also confirm that while the selection of any 
single point on the continuum has its pluses and minuses, the 
point at commencement of production is probably the best time 
at which to estimate proved reserves from the standpoint of 
bringing uniformity to assessment procedures. 

T~e objections raised by assessors are primarily based upon the 
belief that they should be permitted to place a base year value 
on the proved reserves at some unidentified point early in the 
precess and then be permitted to make regular changes in that 
value through th~ development stage and make a final 
determination of the base year value at the time of 
ccmmencement of production. This theory is reflected in the 
assessor's proposed regulation (exhibit l}. It reflects. an 
approach which treats the valuation of proved reserves like the 
valuation of continuing new construction. This continuing wnew 
construction• approach to valuation of mineral interests was 
rejected in the Lynch decision and more recently by the Lake 
County Superior Court in connection with the valuation of 
certain geothermal interests. (Perhaps this explains the 
assessor's interest in including the valuation of geothermal 
interests within their proposed Rule 469.) 

It should be recognized that proved reserves are not static. 
Changing physical or economic conditions can, from time to 
time, bring about the recognition of additional or diminished 
proved reserves. Both Rules 468 and 469 make provision for 
this. For example, if it is determined on the lien date that a 
particular oil and gas property has an additional 1,000 barrels 
of proved oil reserves, Rule 468(c){4)(E) provides that the new 
reserves shall be valued by multiplying the new volume by the 
current market value per unit of the total reserves. Thus, if 
~be c~rrent market value of the tota~ reserves is $16 per barrel, then the value of the new proved reserves is $16,000. 
This approach has not been objected to by the oil industry 
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because production is typically increased when new reserves are 
discovered and, thus, the new reserves are produced without 
significant delays. 

Typically, there is a much different time dimension in the hard 
rock mineral situation. Various factors, such as the 
production capacity of the mine or the demand in the 
marketplace for the minerals may limit the ability of the hard 
rock miner to increase production. If current proved reserves 
of a mine represent a 20-year supply at current production 
levels, the discovery of additional reserves below the existing 
ore body may.mean that th~ new reserves carinot be produced for 
another 20 years. Any projected income stream from those new· 
reserves must, therefore, reflect that delay. For that reason, 
Rule 469 does not follow the same approach used in valuing new 
reserves as does Rule 468. 

Rule 469(e)(l)(A) (v) values added proved reserves by 

. 
determining the current market value of all proved reserves, 
including the added reserves, and subtracting the current 
market value of the old reserves. Of course, in determining 
these values, the appraiser must consider the effect on the 
value resulting fr~m the timing of the various income streams 
resulting from production of the re~erves. If the mine has the 
capacity to increase production as new reserves are added, that 
can be reflected in the ~stimated value. If there will be a 
long delay before the added reserves will produce income, that 
also can be properly reflected. Thus, the valuation formula 
included in Rula 469 allows the appraiser to take into 
consideration the added time dimension typically present in 
hard rock mineral properties. 

ASSESSORS' OBJECTIONS 

The Assessors Association has provided its own draft of 
proposed amended Rule 469 and a listing of about twenty 
objections to the 3taff's proposed amendments (exhibit 1). 
Most of these objections, however, relate to two specific areas 
of disagreement. Items 1 and 2 below reflect those two areas. 
Also included are comments on certain other objections and a 
copy of the-assessors' listing of the •specific errors• 
contained in the staff's proposed draft of the Rule. 

1. PROVED RESERVES - TIMING 

--· 
The assessors primary objection to the rule is that i~ 
delays determination of the base year value of mineral 

-
rights until commencement of production. It is argued that
the marketplace attributes substantial value to reserves 
.long before this point and that withholding valuation of 
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the rights until production results in the illegal 
temporary exemption of thi~ property. 

The staff response is that due to the unique nature of 
mineral interests and the requirements of article XIIIA, 
the assessor must select the one point in time when the 
mineral right will be valued. Once the base year value is 
established, it cannot be increased except as permitted 
under Proposition 13. Of the available times for setting 
the value of mineral rights, the date of commencement of 
production appears the fairest both to the county and the 
taxpayer. Although a method of valuing proved reserves as 
though it were continuing new construction has recently 
been rejected by at least one superior court (Arninoil Inc. 
v. County of Lake, Lake County Superior Court No. 20285) 
(exhibit 3}, it is apparent that the true objection of the 
assessors is that proposed Rule 469 will not permit them to 
use the new construction approach to valuing proved 
reserves. Staff believes that if assessors had to choose 
the one point in time at which reserves are to be 
quantified and the mineral :ight valued, they would arrive 
at the same conclusion proposed by the staff. 

One of the arguments used by assessors in objecting to th~ 
proposed rule is that it creates problems when properties 
are bought and sold in mid-development because the 
marketplace does reflect some value attributable to 
anticipated rese~7es. If the value of those reserves 
subsequently declines, assessors contend that the rule 
prevents them from recognizing that decline. 

The staff believes that the provisions of the rule contains 
sufficient flexibility to permit assessors to appropriately 
deal with these situations. (See top of page 7 and 
paragraph (e)(l}(C) on page 10 of proposed Rule 469.) 

RECOGNITION OF NEW RESERVES. 

The second major objection is to the way in which the value 
of newly discovered reserves are added. Rather than adding 
these proved reserves at the current unit market value of 
all reserves, Rule 469 adds them at a value which, where 
appropriate, will reflect a discounted value due to the 
fact that the income from the reserves will not be received 
until some future time. Assessors contend that this will 
always result in the lowest possible value. Assessors also 
object to the fact that while the value of new reserves may 
be reduced because such discounning is required, the amount
of reserves depleted are valued at the weighted average 
base year value of the total reserves. This, states the 

2. 
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assessors, results in putting low value in and taking high 
value out. The assessors have offered several diagrams to 
illustrate this point. 

The staff responds that while the assessors have focused on 
the results in certain hypothetical situations, they have 
not demonstrated that the theory on which the staff method 
is based is invalid. It seems beyond dispute that the 
value of an income stream must be discounted if the income. 
will not be received for ten or twenty years. Therefore, 
if reserves are not to be produced for a period of time, 
their current value is less than the reserves produced 
today. - ·, 

A subsidiary argument of this objection is that the 
treat:nent of new reserves in Rule 469.·requires that Rula 
468 be confor:ned to this treatment. ·It is argued that Rule 
468 should be amended prior to the adoption of Rule 469. 

Staff responds that while the two rules are based on 
similar principles, each stands on its own footing. 
Further, although the staff had indicated earlier that a 
change in Rule 468 might be required, further study has 
lead them to conclude that a change in Rule 468 is not 
necessary at this time. 

3 . STOCKPILED ORE 

Assessors object to that portion of the value calculation, 
contained in subdivision (e)(l)(A)(ii) which provides for a 
segregation of the value of the mineral right from the 
value of land, improvements, and personal property 
•including any resources severed from the land and held for 
future production.• Assessors contend that this language 
converts stockpiled ore from real property which should 
still be included in the value of reserves to personal 
property which is eligibl~ for the inventory exemption. Of 
particular concern is the gold ore which is removed from 
the ground and placed in large piles and subjected to a 
leaching process which extracts the gold. 

The staff response is that under general property law and 
as reflected in Board Rule 121, ore removed from the 
ground, whether being processed or stored for future 
production, is excluded from the definition of land. The 
proposed rule merely r~flects what is already the law. 

..,
(. APPROPRIATE RISK 

~_Asses~~rs object to language found in the instru~tions on 
the valuation of exploration rights, in subdivision (d) (1), 
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which states that the right to explore shall be valued by 
any appropriate method •taking into consideration 
appropriate risks.• Although the assessors do not quarrel 
with the correctness of the instruction, they find it 
insulting because consideration of appropriate risks is 
fundamental to any valuation method. 

The objectionable language was added at the request of the 
mining industry and reflects their specific concerns. 
While the instruction is rather basic, it is, ~evertheless, 
correct. For that reason, the staff has not felt it 
necessary to remove t~is language. It is obvious, however, 
that removal of this language would not seriously impair 
the effectiveness of the r~le. 

5. GEOTHERMAL RESOURCES 

Assessois object to the fact that Rule 469 does not include 
geother~al resources as does their proposed draft. 
Assessors argue that in order to be complete the rule 
should include geothermal intarests. 

The staff responds that inclusion of geothermal resources 
may ba related to litigation currently in progress in Lake 
County (Aminoil, Inc. v. County of Lake; supra, in which 
the superior court found that geothermal proved reserves 
may not be reappraised annually at full market value as new 
construction in progress as the facilities to develop the 
resources are const=ucted. Staff believes that geothermal 
resou=ces are sufficiently unique that a separate rule for 
their valuation is justified. Such a rule will be 
de~eloped after Rule 469 is finally adopted. _ 

2177D 


