
(916) 445-6453 

March 21~ 1983 

Mr. James Maples 
Xern County ASaassor 
1415 TruxtUn Avenue 
Bakersfield, CA 93301 

At.tentiona Mr. Jerry Mayfield 
Senior Appraiser 
Assessment Standards Division 

Dea.r Mr. Mayfield: 

Your letter of December 7, 1982 and attachments 
discl.ose tba following facts vith respect to which you request · 
our op.inion. · 

Zn 1979, the City of Bakersfield (City) acquired 
aertain agricultural land located outside the City boundaries 
through eminent domain proceedings. The Cit.y subaequent1y 
leased the land for fuming purposes until July 1981 at which 
time the City cancelled the lease. During that period, the 
City paid. property taxes to Kern County in accordance with 
Section ll(a), Article XIXI of the California Ccmai:J.tut.ion. 
011 November 18, 1981, the City entered into a. Land Applicatioii 
Agreemant and Lease with Busch Industrial Products Corporation 
· (BIPC) with respect to the land which is l.ocated. adjaccmt to · 

· the City'a Wastewater Treatmen~ Plant No. 3 (WfPJ). · 

Under the terms of the Agreement and Lease, BIPC 
wi.ll dispose o~ not more than an average of 6SO,OOO gallons 
per day of its industrial effluent and appl.y it directly to 
the leased 1and as a soil nutrient for the growing of turf, 
grasses, and similar crops not intended for human consumption. 
Under this arrangement, the industrial effluent o~BIPC will · 
not be processed. through W'l'P3 which, because of the expense of. 
processing the efflueat, is an economic: benefit to the City. 
Accordingly, the City will pay an effl.uent disposal charge to 
BIPC of $100,000.00 annual.ly UI1til 1992. From 1992, the Cit'J 
will. pay $86,000.00 annually through December 31, 2002 at 
which time the original term of the Agreement and Lease 
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terminates. Proviaioa is made for a ten year ext.enaion with 
different terms. During the original term, BZPC i.s obligated 
to pr.1 $1. oo annual rent to the City. The City is obligated to 
provide to B:IPC treated effluent from lft'Pl in certain q-.. umtities 
for irrigation pw:poaes. At present, alfalfa is being -trown 
on the l.and. 

With respect to the foregoing: facts, you ask the 
following questions: 

1. Can a poasaasory intereat exist upon a taxable 
publicly owned property, as described above, that is subject 
to the proviaiona of Section ll(a) of Article xx:r:r of the 
State COnstitution within the mean.ing(s) of Section ll(e), (fl 
of Articl.e XIII of the State Constitution? 

An.sweri Yes. Property Tax Rule 2l(b) provides in 
part that: 

••~axabl~ possessory in~~meana a 
posaesaory interest in.~~l~ publ.icly 
owned real. property subject to the 
provisions of sections 3(a),(b), and 11, 
Article XII:t of tl.e Constitution.• 

Sections ll(e) and (f) of Article XllI provide~t 

0 (e) No tax, charse, assessment, or levy 
of any cha.rac-ter, other than those taxes 
authorized l:)y Sec:tiona ll(a) to ll(d), 
inclusive of thia A:ticle, &ball be 
imposed upon one local government by 
another 10<:al government that ia baaed 
or cal.e\llated upon tha amsumpt.i.On or 
use of water outside the boundaries of 
the government imposing 11:.· 

0 (f) Aay taxable interest of any character, 
other than a lease for agricultural 
purposes and an interest of a local. 
government, in any land owned by a local 
government that is subject. to taxation 
pursuant to Section ll(a.) of this Article 
sha.l.l ~ taxed in the same manner as other 
taxable interests. The aggregate value 
of all the interests subject to taxation 
pursuant to Section ll(a), however, shall 
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not exceed the value of all interests 
in the land less the taxable value of 
the interest of any local govermnent 
ascertained as provided in Sections 
ll(a) to ll(e), inclusive, of this 
Article." 

From the foregoing, it. is clear that a taxable 
posseaaory interest can exist here unless the lease to BIPC 
is characterized as a lease for agricultural purposes. 

2. :tf a poaaeaaory interest can exist (ud does), 
would the prod.w:tion of turfgraaa fall within the scope of the 
mea:,inq of the phrase, 11 

••• ot.her than a lease for agricul.tural 
~sea and an interest of a local. government, ... • as stated 

&ictlon ll(f) of Article XIII of the State Constitution? 

Answer, Section ll. ( fl of Article XII.I waa~;formerly 
Section l.68. It was rewrit.ten in 1974 and retained the 
substance of fonaer Section l.68. (See Task Force Beport, . 
page 22.) section 1.68 was added to Article XII:t by California 
vote.rs in l96i. I can find nothing in the leqisl.ative back-
ground of these amendnents to indicate what was intended by 
use of the words •agr1cultural. purposes• in Section ll(f). 
I can only assume, therefore, that the words we.re intended to 
have their ordinary meaning. City of Pasadena v. Ccuntx; of 
~s Angel.ea, 182 Cal. l.71, 175. 

The question then is whether growing turfgraas falls 
within the ordinary meaning of "agricul.tural purposes•. In 
Nunes Turfgrasa, Inc. v. Countx of ICern, ill cal.. App. 3d 855, 
the court. held that t.urfgrus is similar to nursery stock and 
fall.a outside tho growing crop exemption. "Turf• is al.so 
categorized as nursery stoalt by the Agricultural COd.e (A9. Code 
Sec:tion·s3313). 

In Bagenburger v. City ot Loa Anmes (1942) 51 Cal. 
App. 2d 161, the court held Ina zoiiliig 0it anco case where 
certain prop«u:ty was zoned for •farming" that the ~rowing of 
nursery stock was within the meaning of the word •faxm.n9" as 
used in the ordinance. 

'J!he court equated 0 faxmio.g" with aagricult:ure• on 
paga 164: 

•Webster defines 1 farming 1 as the act or 
business of cultivating the land; the 
business of tilling the soil; to produce 
crops or animal.a on a farm. He defines 
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a farm aa a pl.ot or tract of land devoted 
to the raising of domestic or other animals; 
as a chicken far.as a fox £arm; a tract of 
land devoted to a.gricul.tural pw:poses. 
',!griculture• he defines as the art or . 
science 0£ the p;o4uct1011 of piiiits and 
anlmiis useful to man or .iieaarfil It Inc:Iudes 
gardening or horflcul.ture, f t grovliig, 
and storase and marketing. The terms 
farmin huaban and tilla e are said 
to be or e val.ent of the 
tei:m a Emphaau ~HSQ. 

l'rom the foregoing, it can logically he argued that 
since turf is nursery stock, and since the growing of nursery 
stock has been held to be •farming" and since farming is 
synonymous with "agriculture•, it follows that a lease for the 
growing of turf is a lease for agricultural purposes. This 
conclusion is supported by Agricultural COde Section 23 which 
provides1 

•x.na.smuch u the planned production of 
trees, vines, rose bashes, ornamental 
plants and other horticultural crops is 
distinguishable from the p:roduction of 
other products of the soil 1a relation 
to the time elapsing before maturity, 
plants which are being produced l:ly 
nurseries shall. be considered to be 
•growillg agricultural. crops• for the 
purpose of any laws which pertain to 
tha agricultural industry of this state.• 

Moreover, in addition to turf, tile lease in thi• case 
provides for the growing of grasses and similar crops. 
cw:nmtly, the land is planted to alfalfa which nobody would 
seriously contend is not an agricul.tural. pursuit notwithstanding 
the fact that alfalfa, like turf, has been held not within the 
•growing crop"' exemption. Miller v. county of Kem, lSO Cal. 
797. Accordingly, it is my-oplnion that the lease to BIPC is 
not other than a lease for agricultural.purposes. 

3. Upon review and analysis of all of the foregoing, 
does t:he current lease agreement constitute a taxable possessory 
interest upon the city-owned property? 
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Answer: Since I have concl.uded in 2, above, that the 
lease to B.IPC is not other than a lease for agricultural 
purposes, BJ:PC's leasehold is not a taxable possessory interest 
under Section ll(f) of Article XllI. 

4. Does t!ie classification of turf grass have an 
effect on the validity of a poasessory i.~terest assessment in 
light of the Nunes Turfgrass, Inc. v. County of ltexn decision? 

Anawer: As indicated above, Nunes held that turf 
grass is simllar to nursery stock and fills outside the growing 
crop exemption. As such, it is persODal. property of the 
lessee. See norJ v. Christin, (1939) 14 cal.. 2d 592. As I 
concluded ear. er, however, I don• t believe that a lease which 
:;:>er.aits the growing of turf, grasses, and similar crops is 
"other than a lease for agricultural purposes". 

Very t...-ul.y yours, 

Eric F. Eisenlauer 
Tax Counsel 

EFE:fr 

be: Mr. Gordon P. Adelman 
Mr. Robert B. Gustafson 
Mr. Verne Wal.ton 
Legal. Section 




