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(916) 324-6594 

March 14, 1985 

This is in reply to your letter of ,January 16, 
1995 to Thad Ge~bacz in which you reauest that ~e review 
the ~anage~ent Aaree~ent between 
(Owner) and the . Company (Contractor-~anager) 
and the taxpayer's points and aut~orities in support of the 
contention that no possessory interest was created by the 
Management Agree~ent. Since the date of the Management 
Agre~ment, Septe~ber 29, 1582, the Company has 
assigned its interest in the Agreement to P~ , a 
Texas corporation. 

The first point raised by P in support of 
its contention is that as a result of government policy, 
legislation and judicial opinion, Indians ar~ fre~ to make 
their own laws and be governed by them on reservations in 
dis~ega¥d~of ·civil regulations that bind non-Indians. 
Thus, araues P , neither the State nor the County has 
authorit~ over Indian bingo and ~h~~efore no right t~ tax 
the bingo operation. P cites several federal cases in 
support of its contention. 

First, it should be mad~ cl~ar that it is not the 
bingo operation that is being taxed, but rather a posses­
sory inter~st in the real property used for the bingo oper­
ation. ~oreover, none of the cases cited by P in sup­
port of its first point deal with the question of imposing 
~roperty tax on a po£sessory interest on the use by non­
Indians of federal land held in trust for Indians. In 
fact, the courts have upheld such taxation. Pal~ Sprinqs 
Spa, Inc. v. Riverside Countv (1971) 18 Cal.App.3d 372~ 
Aoua Cal 1ente t3and of i·-:1ss1on Ir.di ans v. Riverside County 
(1971) 442 F. 2d 1184, cert. denied 405 U.S. 933: Fort 
Mojave ·rri~e v. San Bernardino County (1976) 543 F. 2d 
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1253, cert. denied 430 U.S. 983. In the latter case, the 
court held among other th inqs t_hat the imposition of a 
possessory interest tax on non-Indian l~ssees of land held 
in trust for the Fort ~ojave Indian Tribe was not invalid 
as being an interference with the tribe's right of self 
government. 

2. P next argues that federal law provides 
that any conveyance of any interest in tribal real property 

· is null and void without the approval of the Secretary of 
the Interior and that since •the Secretary of the Interior 
did not approve tbe contract .as a possessory interest", no 
possessory interest can legally exist. P assertion 
that the Secretary "did not approve the contract as a 
possessory inte~est" suggests that the Secretary may have 
in fact approved the Management Agreement as a contract as 
required by federal law. Since a possessory interest may 
be create<l by a contract other than a lease, (18 Cal. 
Admin. Code Sec. 21(a)(1)}, there may be no problem of 
validity. 

In any event, P argument assumes that a 
taxable possessory interest cannot exist in the absence of 
a val id instrument of conveya·nce such as a lease approved 
by the Secretary 0-f.. ..t.be Interior. Such an assumption is 
contrary to California law as explained by the California 
Supreme Court in the early case of Peoole v. Shearer (1866) 
30 Cal. 645. In that case, Shearer adversely possessed 
fede~al land for farming purposes and also added valuable 
improvements to the land. The court concluded that 
Shearer's occupancy, standing alone, resulted in a taxable 
interest recognizing that the mere right to use and possess 
the property was a •valuable species of property•. The 
court stated at page 655: 

•The possession itself of the public lands 
and the im rove~ents thereon, whether b 
oa ed trespassers, or those who claim in 
addition a right 6f pre-emption, as to 
everybody except the United States, have 
always in California, ••• been regarded as 
valuable property interests.• (Ernphasls 
added.) 

The court further stated at pag-e, 657: 

•tt is not the land itself, nor the titl~ 
to the land,.~.It is not the pre-emption 
right, but it is the possession and valua­
ble use of the land subsisting in the citi-
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zen. Why should it not contribute its 
proper share, according to the value of the 
interest, ••• of the taxes necessary to 
sustain the Govern~ent which recognizes and 
p-rotec-~~ it?" 

(See also 18 Cal. -~er.tin. Code Sec. 21 (a) (2).) 

From the foregoing, it thus seems clear that it 
is the fact of possession and valuable use that is crucial 
in determining the existence of a taxable possessory 
interest and not necessarily whether the instru~ent under 
which the possession and valuable use are exercised is 
valid. 

3. The next contention made by P is that it 
has a true manaaement contract with the Indian tribe and 
has not been granted a concession to o~erate binao ga~es 
and does not have possession of the real property. 

In determining the existence of a possessory 
interest, the situation must be measured by an objective 
standard rather than by acceptinq the literal language of 
the written instrument as controlling the nature of the 
relationship established. Stadium Concessions, Inc. v. 
City of Los An,-:eles (1976) 60 Cal.App.3d 215. In :-:attson 
v. County of Contra Costa (1968) 258 Cal.App.2d 205, the 
court described the obJective standard by which the 
presence or absence of a possessory interest can be 
determined as follows: 

•The agreement refers to respondents as 
concessionaires~ and does not use the 
words 'lessees' or 'tenants'. But the 
descriptive words used are not 
controlling ••• In arrangements of the 
general nature of the one before us, to 
which a unit of government is a party, 
almost inevitably there are some features 
of relative durability, independence, 
exclusiveness and fixedness, and others 
of relative impermanence, subjection to 
control and public participation. In 
each case, judn~ent must be made by 
examination of the agreement in its 
entirety." (Mattson, supra, 258 
Cal.App.2d 205, at pp. 207, 209.) 

From the foregoing, it is clear that the desig­
nation of the Agreement as a" Manage~ent Agreement" and 
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P as a •contractor-Manager" rather than a lessee or 
concessionaire are not controlling. In applying the 
objective standard set forth in ~attson, there app~ars to 
be no dispute regarding relative durability. The ~greement 
calls for a 15 year term and has been in effect for ~ore 
than two years. The Agreement rndy only be terminated by 
mutual consent or by the Owner in the event the Contractor­
Manager is found guilty of theft or embezzlement or is 
found guilty of a material breach of the Agreement in a 
court of competent jurisdiction~· (Par. VIII.) This 

-provision is qualified to the extent that if an employee of 
the Contractor-Manager is found guilty of theft or 
embezzlement, it shall not be qrounds for termination 
provided the Contractor=H'anager repays the funds du~ the 
Owner. The requirement of relative durability is therefore 
satisfied. 

The factor of fixedness is satisfied by the 
provisions of paragraph VII (pages 10 and 11) and P 
raises no issue regarding this factor. 

With respect to the factor of relative exclusive­
ness, the Agreement provides (Page 2) that "Owner is 
desirous of vesting in Contractor-Manager, the ekclusive 
right and obligation to finance, construct, improve, 
develop, manage, operate and maintain the Property ••• and 
Contractor-Manager is desirous of performing the above 
described functions as exclusive Contractor of the Owner.• 
It further provides (Par. I.2.) that •owner hereby retains 
and engages CONTRACTOR-!-4.ANAGER ••• to act solely and 
exclusively ••• to construct, improve, develop, manage, 
operate and maintain the Property ••• as a facility for the 
conduct of bingo.• {Emphasis added.) In addition, P 
is to provide all personnel, inventory and supplies neces­
sary to operate and maintain the Property (Par. II.B.), and 
provide a Program Director who will act as General Manager 
for the Property and who will operate and manage the 
Property on a full-time basis (Par. II.F.l.). Sased on the 
foregoing provisions, it hardly seems disputable that 
P has the exclusive.right to use and possess the 
Property to whatever extent is necessary to conduct the 
bingo operation. 

The remaining factor is that of .relative indepen-
dence and it is this factor that P , in effect, argues 
is non-existent. P claims it is-a ~ere agent or 
employee of the Indian tribe. 

P · argues that if it is not an agent or 
e~ployee of-the Indian tribe and is instead a 
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concessionaire then Penal Code Section 326.S is being 
violated citing Barona Grouo of CaDitan Grande Band of 
Mission Indians v. Duffv (1~82) 694 F. 2d 1185. From this 
Paland concludes that if Penal Code Section 326.S is not 
applicable as aarona holds, there is no possessory 
interest. 

Barona does not support P argument. That 
case simply held that county and state laws governing bingo 
(Penal Code Section 326.5) were civil and reaulatorv in 

·.- - --· ,n-ature, and, therefore, were not applicable on the Indian 
reservation. Thus, the exe~ption for Indian bingo was 
based on the fact that the bingo operation was located on 
the reservation and did not depend upon whether it was 
operated by an agent of the tribe or a concessionaire or 
independent contractor. Accordingly, contrary to P 
arg~~ent, P rnay have a possessory interest in the 
Property notwithstanding the inapplicability of Penal Code 
Section 326.5 to the bingo operation. 

P, next cites Pacific Grove-Asilo~ar 
Operating Corp. v. County of Monterei (1974-) 43 Cal.App.3d 
675 in support of its position that it is a mere agent or 
employee of the Indian tribe and that no possessory 
interest exists here. In that case, the court applied the 
objective standard set forth iri Mattson and found that an 
agency was created by the agreement there in question. 

The court concluded that Asilomar's management of 
the property was not independent, but subject to state 
control in every way. The court noted, however, that •the 
fact that the relationship between Asilomar and the state 
has no profit motive is an element material in determining 
the nature of Asilomar's interest.• (Asilomar was a 
nonprofit corporation organized and established solely to 
manaqe the state-owned conference grounds in question and 
derived no private benefit from its management of the 
property.) The court also noted tha-t Asilomar did not have 
exclusive use of the property since the property was open 
to the general public. In the commercial setting involved 
in Mattson, however, such public access (to the dining area 
of a public golf course operation) was held not to detract 
from the element of exclusiveness of possession. Mattson, 
supra, 258 C~l.App.2d 205, 210~ 

Sine~ P is to receive 45 percent of the net 
operating profits each year, this case is clearly 
distinguishable ft"om the Pacific Grove case. Moreover, tbe 
management agreement in that case listed 25 specific state 
controls which led to the court's conclusion that an asency 
relationship existed. Few such controls exist here. In 
fact, a comparison of the controls here with those in 
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Pacific Grove and Mattson indicates that the relationship 
here is ~ore like that 1n Mattson than in Pacific Grove.· 
In Mattson, as here, the h1r1nq an~/firing of employees was 
up to th~ taxpayer. (Par. II.F.) - In ~attson, as 
here, everything connected with the enterprise was under 
Mattson' s -;Janaqement_ 7ubject to 1 imi ted controls. (Par. 
II.G.1.) ~ If anytn1ngr the controls here are fewer 
and less stringent than those in ~attson. The court in 
~attson char~cterized the operation in that case as "much 
too autonomous to be regard~d as a ~ere agency." As indi­
cated above, the level of control exercisable under the 
aqree~ent in this case is much closer to that in Mattson 
than it is to the level of control in Pacific Grove. 
Accordingly, we are of the opinion that P -Tssuffi-
ciently independent of the control of the Indian tribe so 
as not to be considered a mere agent or employee. 

P. argues that it can't be a tenant or con-
cessionaire because it pays no rent or fee but rather is 
•instead itself paid a fluctuating 'wage' depending on 
earnings from the operation.• 

It is true that under the Agreement, P is to 
receive as a management fee 45 percent of the net operating 
profits for each fiscal year (Par. IV.}. That, of course, 

1/ E~ployees - It is hereby understood and agreed that 
CONTRACTOR-MANA.GER shall have the responsibility on behalf 
of OWNER to employ, direct, control and discharge all 
personnel performing regular services in and on the 
Property in connection with the construction, improvement, 
development, maintenance, operation and management of such 
Property, and any activity upon the Property: provided, 
however, CONTR~CTOR-MA!lAGER shall give first preference to 
qualified me~bers of the in hiring 
such personnel. Compensation for the services of such 
employees shall be considered an operating expense of the 
Property. 

2/ All business and affairs in connection with the 
tinancing, construction, improvement, development, 
operation, management and maintenance of the Property 
subject to this Agree~ent shall be the responsibility of 
the CONTR.:,.CTOR-!•11\~?AGER, "'ho is hereby granted necessary 
power and authority to act in order to fulfill its 
responsibility pursuant to this Agreement. Notwithstanding 
anythinq hP.rein contained t.o the contrary, COI~TRACTOR­
t".A~!AGE:R hereby aqrees to and shall at all times comply with 
all terms and conditions of .this Management Agreement in 
carrying out its responsibilities. 
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means that Owner receives 55 percent. Since P col-
lects all gross revenues and deducts and pays the expenses 
from such qross revenues (Par. II.G.2.), and since deterni­
nation of net operating profits available for distribution 
to the parties is determined in ~onthly intervals (Par. 
rv.c.), P , in effect, is paying Owner 55 percent of 
the net operating profits each month. Vnder typical con­
cession aqreements, the concessionaire oavs a oercentaae of 
gross rec~ipts as a rental (Pacific Gro~e: sue~a, at p: 
692J. The arrangement in this case 1s 1ndist1nguishable in 
effect from the typical concession agreement. 

Further, there are several provisions in the 
Agreement that are virtually identical to the provisions of 
the agreement before the court in Sea-Land Service, Inc. v. 
County of Alameda (197~} 36 Cal.App.3d 837, which the court 
concluded made the agreement comparable to a lease: 

The term is 15 years1 the premises are clearly 
described, the permitted use is set forth with clarity 
(•conduct of bingo and other gaming activities•, Par. I.}; 
the compensation for such use is clearly stated; P is 
required to keep the premises neat, clean and orderly and 
is wholly responsible for repairs and maintenance (Par. v. 
a.)J the Property is jqintly insured by Owner and P 
(Par. VIII.1). Sea-Land Service, Inc. v. Countv of Alameda 
(1974) 36 Cal.App.3d 837, 842. Moreover, the Agreement 
contains a covenant against assignment without written 
consent (Par. VIII.2.) which, althoutjh not conclusive, "is 
frequently characteristic of leases and is inconsistent 
with mere license." (Mattson, suora, at p. 211.) 

Finally, P argues that during consideration 
of a recent bill (H.R. 4566) which would have banned per­
centage payment by Indians on management contracts had it 
won passage, at no time was it suggested that percentage 
payment management agreements conveyed a possessory 
interest in Indian real property. Presumably, it was not 
suggested either that percentage payment-manaqemerit 
agreements did not convey possessory interests in Indian 
real property. Accordingly, all that P argument 
proves is that the issue of th.e existence or nonexistence 
of possessory interests riever came up during consideration 
of H.R. 4566. 

Based on our revi~w of the Management Agreement, 
P legal arquments and the foregoing analysis, we 
disagree with P contention that it has no taxable 
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possessory interest in the real property operated as a 
bingo parlor. 

Very truly yours, 

Eric F. Eisenlauer 
Tax Counsel 

EFE:fr 

be: Mr. Gordon P. Adelman 
Mr. Robert H. Gustafson 
Mr. Verne Waltcn 
Legal Section 




