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:~ou requested a.:::1 o:::;iaion on the r~a.'li:tg of Sectiou 66 
of the Rcv~;:u~ an~ l:m--, ... ::.io,1 Co~la:l r,!lct.iz:<; to retire~nt. benefit 
pli.l:.!s. .A:. you 1;;...~o~, s~ctio.n ;,6 cl-::c.iua..::s fro;;, chan~;u in cwncr­
s~1ip c,;;.rt:J.i.J\ ;:.r~:::zc:~tion.:3 for t:~1~ ;.,,un~fit. 0£ r:;;t.ircr.-.c:it plans. 
L.1 m.u: revi.::·w of tlli.a scc;t.ior..., we ;.1a.va SF·v}~~r, to t;iose who 
resgcnsi.Lil~ fc~ th~ draiting of tl1e la,~guasc in order to gain 
;..ore ir1.si:J~1t. i~t.o ~;-~o i:,:c.cmt be.;;1bd tlla scs:;;tica. 

are 

u~ ted. Stu.t,2::; C,}d.c ;.~::lotnt~tl, Titlt~ 2:J, Secti.on 1002 
cc.ut:i'?.i:.J.a t~-i,.; c~::init.io::;~ ·c..~.1.t er<) r~fe:rr..:;.d -..:o in Sectio:i 66; 
'~·.;:1:.;1 in~:::.:.Gt of "::11.t.:: ,..;;,raf ~c:r -w.:is to ~:.:tc~i.:1 to prc!Jcrt~• ta>: the 
;.,c.,0.tits of: t..iic fcc.1~r • .:.l LhG,:;:::1: t-:.u~ for p0.:~sic:1 plans. The 
iL•.:..,~.,~ tax r~..x::.ifico:!t.ior1s a.re: i:,:l::,:r.li,::ci. 11·1 u.s.c.; ... , ~itle 26, 
;.;~;-:.:~i._)~'l ~:.~11 ,~t ·,;;cq. ';.:..~e cole !;H.l.t'i,:.CBe cf ~~c·!:ic::i GG (u} wn~ to 
.;;..,.;:.ii.11;:.t.~ ::.~,.-.· pt);.,;;;.L:.ili.·:::::• oi a ·.c•;:!,;~:ci:,r.:ti;;.:!.l \i:t2.r-• ..::;vcr .a ;_;;.:.rt.ici;1d..."lt. 
<.>r -..1. part:icipa~1t • s Lc.t1~fici"ry- b:::c~: .. a cligil,l•:? for baac~fits. 
·i;:; t.:,~; ·c..u,:,;;: l.i;:1guage oi. Sc•=tiOil 6'1 (a) does t'1is without oru;ing 
tc\r a pcQ.sibill t.y of ~~"tenci.ng the language muc.a beyond this. 

}Iu-.:ever, £action GG (h) is kiOre unclear in that it 
w,.;:cluat3s "~.21y cont.ributio:i ~t of roal pro;::-t:;.rty to an employee 
honeiit pl.an."' I.ti 
la1.o:.11 w~1at a ucontribution° is and G~ctly \-1~1at contributions 
:nay l>e covered. hei~i,:lr Scctio!l 10,:.2 of •.:itle ::!9 nor Section 
-.ul. of Title 2~ ~afina "con.tri;:.>utio.n 11 

• •x-~-i.c tlefinitiou of thia 
tcr~ is found for inco:::.e tax purposea L. Title 2G, !iectioa 118. 
'.i.4i.:! case l.a,v undi.::r this s~ctio.a i::i.tlica~s that a wcontr.il.lutionn 
is a vol~1.t.ary tra:1:;f::.:r t.o t'ntJ corporatioa wit..>i no co:widcrati(>n 
iuvo:i.ved. S0;e Dr...i-;;::;~ Croc'..;r 1 

,) Lt..l.. v. ~-~_s._, 308 F. 2d ~34, and 
Cc~.:.::.L;~ic:1.cr of l.:.t,.:Jr~--i;;:.l i;1c!v,.::,:l 1 • .:.,.? v. V.i:1'-~::.~-.•,:.Gr, ll4 P. 2d 719. 
It; .:i.:3 cur opi.'1.iou tneri.;:.ioru tn.z:..·::.· the. contribution s?()ke.:l of in 
Ze~tion u6(b) is an original gitt to tne ~euafit pl.m. 

ortlcr to ir"t.crpr~t bis ;aoctio!l, \ie must 
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i.s to which contribut.J.ons £~y qualify under Section 
66 (b) one ne~ci look at Section 401 of Tit.la 26. L'"l Zcct.io!l 401 
· (u) (l}, the o;:ily contri.oution::. that are accordl'.!d incone tax 
t>~nt.::Zits are co11tril>utio;1s to t."1'3 trust 1:iaJ.e by an errtI)loyer, or 
or::i_;loyecs, or .iJot.:1. It ia cur view that the phrase • any 
cv.at:rlliutioas u r.i..-;a.'ls only t.!1oze original contributions of real 
pro1,,Jrt.y n-,, .. do to a p~nsion ,!?11:4'1 by an er.1;::,loyer, a -;ro-:ir, of 
~~1:_:.,10:{oos·, or bot.i., witaout any co..'1.aiaaration. If the tra..11sfcr 
c.Ol!s not 1,"ee::t this critcri.'.l, W1e.:i the principles of chango in 
own~r.:i~d? in Sections G0-6~ Hill determine whuther thare is a 
~iango in· ownt::!rshi.9. 

In tl1e tra.-1s~ction on w:1ic.."l you asked for our opinion, 
G I:Jro1,~rti,w was a corporatio!l wholly own~<l by an e:::ployec 
,t?Onsioa trUat and t21e corpor~tion held fee title to the S 

.:....1a an atljace~t office building. Because of 
th1.: ".-ia'J it op,.:irat-::<i, G could. not. sualify a.J a tax-exempt 
titla-:.iol.:iing co.:;,~•any ~"ldur 'I:itJ.e 2G, ~cct.io .. 1 Sul (c) {2) of 
~.;:;; .. c.A • .:Uld. .;.!alifo1.~.ia f.cv·a.'1ua and 1'axation Code Section 2370l(h). 
In. orcicr t.o fit within the fra...""!i..~ork, of these sections, G · 
cv,1v,::rc-..~ t.itl,~ -to th•~ r:.lal prop,~rt:.y to th,~ pcu.iion tr1.1:1t.s a.".ld 
t:1,.:: t:.::-u:;; t: :,; t:.l;.;:~,. i:r.:...:·:.auiu-tcly co:.lv~y-.;o. t.h~ properties to t.-10 
l'l,uwly ~04'L..-.;ti noii~::rofi't corporatio!ls. 

L1 our opinio:i a cha.'1ge in ownersl1ip ha.a occurred upon 
tl.is ti·.ai.w'1·:..:tion.. ;Je:ctioh 66 (ll) is the isHu,3 i:a this tran:3a<.::tion 
i..i.H.i it: ~oc3n. • t secu.~ to e:-:clu•~~ these tra.,:;fer:3 ag outlined 
~:>0v ... ~.. .r~ i::i not .un original contribution of prop~rty to a 
z.1~1::;i-::)::i. crt.!..:t, but. a r;;.e:r,~ s:ti£t.iug oi t>ro!:..::rty ba.t't-.c,.;.;n one 
cor~,-oration a.nu cmother af t:.or tlle property had baen already 
or-.·~ua. ior the bm1~:Eit of tho .7~nsion trus c.. ln the absence of 
tb~ o.:.,;,clusio:i of !:>ection 66 (b), Section 61 (i) of the Revenue and:­
Tm~.:..tion CC-tie inc.;.icates tllat such a transfer is a change in · 
owuerst;.ip. 'tl1is section a.ciopt.s the ontity th.eo~y for corporations 
a.ad u:i:j,i;:r this tacory any tra...sfer between corporations is a 
cl:.unge in ownership. Tl1e :::.ajcr exclusion to the entity theory 
is iound in Section G4 (b) of ~'le Ravcnua and 'l.'axaticn Code and 
applias w!lcn there is a parent coriXlratioa which owns 100 percent 
o.t the stocl-; of the 0~1cr corporations. Since ~'le pension trust 
is not a corporation, it cn.n.~ot qualify fort.his exclusion. A 
~or?oration also cannot ~ualify for the exclusion ill Section 
c;i(a). This section inc::i.icat.cs th.,;!ro is a. change in ownership 
Wllen co-owi1ers divide the prop:;.rty in t-1'1e same percentage ownership 
tnat they pre~iously had. Unacr the entity theory, a corporation 
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o·.vUs L,..,:l rc~l property 111 scvcr<llty (sole O\mcrt;ltlp) and therefore 
c,,.n..:101: ~ju~.l:..ty for au· CAcJ.usi< .. m based. on co-•ovmcrshir,. In 
oru.t:;r t.c iil:i~ ~ co.r_i;;ar~ttL.m. cligbla fo.r 'ClLO 5ac+;ion 62 (a) 
CJ~clusion, \'ic n1t1st Vif.:M tllc :::1;;,.rc!1uldera of tl1e cor._-x>r.::z.tion as 
O\mc:c.:,; oi t:~10 co.r;_-.JOratc as::wts, w."1.d this is in direct violation 
o( ti.la ~m.:ity theory atloytcd by ti"lo Legisla.tur'=• 

Very truly yours, 

Robert D. .Hi.lam 
TilX Counsel 

RD:hfr 




