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You reguested an ovinlon on the meaning of Saction 66
of the Keoevenue ana Taxazioan Coda reloting to rutlrexan- benefit
Plans. &3 you kmuow, Section 46 esxcluaws from caange in cwier—
suip certain traazastions for tae bunciit of rstireneat plans.
Lis our reviecw of thias »LL;LOL' we aave gipdhken to tiiose wao are
resvensible for tne draiting of the lenguagae in order to gain
iore insiyst anto vhe intcent bhaalind tha secidou.
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United tates Code annod “._eu, Titla ‘-J’ ..-c.:Ct.’LO‘I 1002
coutaing tas dd“*ﬂlu&QAJ that aere roierrcd o in Saoticn 66,
Towr laftznt of the arafior wasg to oxtead to prowerty tox the
seacilits 0f the foderal ipcore tax for nensicn Hlun The
irosee tax rahlLLCdtlﬁﬁb are esiodioed in Ue8.Cedies lnle 26,
moctliln S4di 8t 2. Gae sole vuriose of sceunion 66(a) was to
Coaminnie any y;o.;;;il'“ v OE a reappralsal woaenover a particizant
o, « participant's nenzficiary beczie eligibhle for benefits,
i tue lanyuage of Jection 6¢(a) does tiis without making
£ a possibility of extending tihe language much beyond this,
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However, Section G5 (b) is wore unclear in that it
excluaas ""wy conyrxuution“ of real propjerty to an employee

denailic plan. In oréer to intorpret tiads scetion, we nmust
oW Wikt a “contributioa® is anﬁ exactly wiaat contributions
may be covered. eithosr Section 1052 of Title 29 aor Section

¢ul ¢ Title 2§ ceflina “ﬁoatrzaut;on « The cdefinition of this
tera is found for income tax purposes ia Title 2§, Sectioa 118.
Yae case lad undur thig sectioa indicates that a “contribution“
is a vo;untary trgns;ur ©o tne corporacion with no coasideration
luvoived Sce Unitsd Crocay's Lide Ve L:..J., 33986 F. 24 034. and
Corz 'Ludlznbr of Internol Haevenve Ve Vgaﬁﬁ.uur, 114 ». 28 719.

It 13 Gur oplnicn theresore tnas the contribution spokea of in
Section 66 () ia an original gift to tne penafit plan.
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i3 to which contributicons may qualify under Section
66 (L) one need look at Section 401 of Titlie 26. In Section 401
(a) (1}, the only contrivutions thait are accorded incorne tax
benelits are centributicns to the trust made by an employer, or
en:loyecs, or botia. It i3 our view that the parase *any
contrivutioas® means oaly those original contributions of real
Property mado o a ,~n510ﬂ plan by an employer, a yroup oOf
emplioyaes, or bota witnout any consideration. If the transfer
cowes not ect this criteria, tihiea the principles of change in
Gwnersalp in Sectioas (0-63 will determine whether there is a
Caangg in ownersiie

In thie transaction on whilch you askeé for our opinion,
G provertios vas a corporation wholly ownaé by an employec
pensioa trust and the corporation aeld fee title to the S

&inda an adjaceat office building. Bescause of

the way it opurataa, & could not gualify a3 a tax~exempt -
titla-joluing company under Title 26, Scoitdica ﬁOl(u)(z) of
CeBeComne anid California Fovanue and Taxation Code Section 23701 (h).
In order wo f£it within the framework of these sections, G
coavayed Litie to e roal y*Opurbj to the peusion trusts and
the trusts thea imeeclately ccaveyed the properties to two
HLWly zorned nonzrofit corporations.

In our cpinion & chance in ownership has coccurred upon
iy transaction. osectich 6o{u) Is the issua in this transaction
wid 1t cuesa'tt seaw to excluae these transfers as outlined
Girove. It ig o0t an original coatributica of property to a
@e=ision vrust, bubt a mere sadfting of proueroy batwesa one
cerporation and another aiter the preperty had been alrcady
ovued LOor the benefit of the penszion trusc. In the absence of
the exclusion of Section 66(b), Section ¢1(1) of the Revenue and’
Taxation Ceous indicates that such a transfer is a change in
ewuersaip. 7This section adopts the entity theory for corporations
and uader this tacory anj transfer betwesn corporations is a
cienge in ownership. Tue majcr exclusica to the entity theory
is found in Section €4(b) of the Revenuz and Taxaticn Code and
auplias when taners 18 a parent corporatioa whicia owns 100 perceat
cf the stock of the othaer corporations. Since the pension trust
is not a corporation, it cannot gualify for this exclusion. A
corporation also cannot ¢ualify for the exclusion in Section
¢z(a). This sectlon indicates there is a change in ownership
saen co~owners divide the property in the same percontage owncrship
tnat they previously had. Under the entity thecry, & corporation
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osus tua real preoperty in scveralty (sole ownercihip) and therefore
camnot yuality for an cxiclusicn bBased on co-ownership. In

Crcer tC {ind a ¢orporatiocn elivible for whe Scctlon 62(a)
exclusion, wa must view the sasrcholders of tiie corporation as
oWners oOi tia corporate assets, and this is in direct violation

ol tire catity theory adouted by tiae Legislature,

Very trﬁly yours,

fobert D, Hilanm
Tax Counsel
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